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[Title]
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Supreme Court
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Case No. 1668 (o) of 1989 

[Case Name]

Claim for Procedure to Register Cancellation of Registration of Transfer of Title 
[Source]

Minshu Vol. 46 No. 2: 112; Hanrei Jiho No. 1416: 42; Hanrei Taimuzu No. 781: 78

[Summary of Facts]

A was the representative director of a limited liability company, which failed in 1981 owing debts of around \300 million. At that time, A himself was also personally liable for debts of the company, including expenses for the refurbishment of the company’s stores. Among these the main items were a debt of around \23,950,000 to X (Plaintiff, Intermediate Appellee, Final Appellee), and a debt to a credit union, B, of around \38,000,000. In order to secure this debt that it was owed by A, the credit union, B created a joint revolving mortgage with a limit of \30 million over residential land (hereinafter, “Property 1”), a dwelling house (hereinafter, “Property 2”) and agricultural land (hereinafter, “Properties 5, 6 and 8”) owned by A.  As A failed to repay the debt, in March 1982 B petitioned, pursuant to the joint revolving mortgage, for the voluntary auction of Properties 1, 2, 5, 6 and 8 described above. Since A’s mother was residing alone in Properties 1 and 2, the likelihood arose that were the voluntary auction to be implemented, A’s mother would no longer be able to reside in the house. In order to deal with that issue, A had discussions with C, who then asked Y1 and Y2 (which was the company of which Y1 had been appointed representative director) to buy the real estate belonging to A (that is, Properties 1 ~ 9). The outcome was that two points were agreed between C and Y1, specifically that (a) Y1 would buy A’s agricultural land (Properties 8 and 9) for \10 million, and that (b) Company Y2 would buy Properties 1 and 2 (the residential land and the house described above) for \35 million, and would allow A’s mother to live in the house for the rest of her life. In accordance with this agreement, title to Properties 1 ~ 9 was transferred from A to Y1 and Y2 (Defendants, Intermediate Appellants, Final Appellants), and C completed the registration procedures for the transfer of title (Properties 1 and 2 were registered in Y2’s name via Y1). Finally as A’s agent, C repaid \30 million to the credit union B out of the sale proceeds of \45 million, whereupon B withdrew its petition for voluntary auction and cancelled the registration of the joint revolving mortgage.

X sought the rescission of A’s sale of Properties 1 ~ 9 to Y1 and Y2 on the grounds that this constituted a fraudulent deed, and it also sought the cancellation of the registered transfer of title on the basis of that rescission. The court at first instance allowed X’s claim, holding that since the price of Properties 5, 6 and 8 was less than \10 million and therefore less than the claim for \30 million secured by B’s joint revolving mortgage, rescission was not available as a remedy. The Court stated, however, that since the price of Properties 1 and 2 was \35 million, and since the balance of that figure after deducting the secured sum of \30 million was less than the value (\20 million) of X’s claim to be preserved (X having a right to rescission), it was appropriate to restore title to Properties 1 and 2 to the obligor, A, and the court therefore ordered Y1 and Y2 to cancel the registration (and accordingly return the properties). In response Y1 and Y2 filed a final appeal, asserting that if the courts were to affirm the return of Properties 1 and 2 on the facts of a case like this, real estate with no mortgage attached would revert to the assets of the debtor as joint security for its general creditors, which would result in an unjust benefit for creditors and debtors.

[Summary of Decision]

Decision of lower court reversed and remanded.
“In the event where a contract for the sale of all or some of the multiple pieces of real estate that are secured by a joint mortgage constitutes a fraudulent deed, if that mortgage is extinguished as a result of performance made following that fraudulent deed, that contract of sale is to be rescinded to the extent of the balance of the value of the real estate sold after deducting the value of the claim secured by that mortgage over the said real estate, an order is to be made for compensation based on that price, and restitution of any part of the real estate itself is not to be sanctioned (see Supreme Court, Grand Bench decision, 19 July 1961, Case No. 260 (o) of 1955, Minshu Vol. 15 No. 7: 1875, and Supreme Court, Third Petty Bench decision, 19 July 1988, Case No. 495 (o) of 1986, Saibanshu Minji No. 154: 363).
In this event, in view of the purpose of Article 392 of the Civil Code, it is appropriate to take the view that the value of the claim secured by that mortgage over the said real estate, which is to be deducted from the price of the real estate that is the object of the fraudulent deed, is to be calculated by dividing the value of the claim secured by the mortgage in proportion to the value of the pieces of real estate secured by the joint mortgage (hereinafter, the ‘apportioned value’).” Following this statement the Supreme Court went on to rule on the resolution of this case: “It follows that on the facts described above, … dividing the sum of \30 million, being the value of the secured claim, in proportion to the value of Properties 1 and 2 and the value of Properties 5, 6 and 8 will produce the apportioned value to be secured by Properties 1 and 2, and to the extent of the balance of the value of Properties 1 and 2 after deducting this apportioned value, Company Y2 is ordered to pay compensation based on that price.”

